The push to institute the Missouri Plan, a.k.a. the merit plan or non-partisan plan, was initiated by the American Judiciary Society in 1914. The ills of the merit plan (removal of democracy) were supposed to be replaced by selection based on merit, and appointment by someone (i.e. the Governor) accountable to the electorate. This is not what the Missouri Plan currently is.

The reasons to support the plan sounded good. The claim was that political bosses, like Tom Pendergast of Kansas City, were being used to influence elections of judges; Although no judge was ever removed from office,  nor was documented evidence of corruption or political influence on the part of any judge ever made public. Instead of initiating campaign finance reform for judicial elections, which would have been a method that maintained voter participation, the chosen method of correction to this ability to influence was to remove the voter from the equation. This was done by getting the voters to adopt the non-partisan plan for judicial selection in Missouri. This took place in 1940, by constitutional amendment.

In 1787, Thomas Jefferson wrote a letter to James Madison in which he stated, "I know of no safe repository of the ultimate power of society but the people, and if we think them not enlightened enough, the remedy is not to take the power from them." 

BTW: Pendergast was only accused of great influence in Kansas City. Why modify how we select the judges of our higher courts? Further, Pendergast was rendered virtually powerless by Governor Stark in 1936. The Governor pulled his ability to receive federal funds. By the time the Missouri Plan was adopted, Pendergast was serving time in Leavenworth.
When the plan was adopted, three separate entities participated in the selection process: For selection to the Missouri Supreme Court, the plan included participation from a Judge of the Supreme Court, three members of the Missouri Bar Association (a benevolent society, established in 1880, to assist Missouri lawyers in the practice of law), and three citizen members appointed by the Governor of Missouri.

In 1944, just four short years after the citizens of Missouri adopted “The Plan”, the Missouri Supreme Court took it upon themselves to modify it. They did so without voter approval.

How did this happen?? In the same year that the plan was adopted, the citizens of Missouri granted the Missouri Supreme Court the power to create rules for PRACTICE and PROCEDURE. The Missouri Supreme Court took full advantage of this authority, and then some, by creating a Rule that placed the Missouri Bar Association under control of the Missouri Supreme Court. This Rule significantly changed the distribution of power established and authorized by the voters when the Missouri Plan was adopted. It also increased the power of the Court to influence to selection of judges. The Supreme Court now controlled 4 of the 7 members of the Appellate Selection Committee.

In 1970, a constitutional amendment created the Commission for Retirement, Removal and Discipline of Judges. The C.R.R.D. began operation in 1972. The C.R.R.D., affectionately known as CRUD by insiders, created a system by which all complaints filed against a judge are funneled to a commission that is dominated by judges and lawyers. The commission consists of two judges (selected by their peers), two lawyers (selected by the Board of Governors of the Missouri Bar), and two citizens (appointed by the Governor). 4 of the 6 must agree before a complaint is even formalized. As you can see, the role of the citizen appointees is easily muted. In 1987, the Missouri Supreme Court created a Rule 12.21. That rule mandates that all complaints are confidential unless the complaint is sent to the Supreme Court for further action. Why don’t the rest of us get the luxury of a grand jury dominated by our friends and neighbors, with a strong motive to protect our appearance?

In 1976, by special election, the Governor's ability to reject the nominees presented by the Selection Committee was removed. This was not something that many people knew about. The only place the full extent of the changes that would occur should the voters adopt Constitutional Amendment #6 were printed, was in the papers that cater specifically to lawyers. At the voting booth, the voters were presented with: 

"Changes authority and jurisdiction of Supreme Court, Courts of Appeal, and circuit courts; abolishes all other courts; creates associate circuit judges; amends non-partisan plan; amends judges retirement provisions; abolishes constables and St. Louis City prosecuting attorney; municipal courts become divisions of circuit courts." 
I don't see anything in the ballot language that would tell the voters that the only method of elected representative accountability left in the selection of judges was being removed- do you?

We can thank Senator Bond for that! Constitutional Amendments are generally presented to the voters at the next General Election. However, then Gov. Bond, decided to submit this to the voters at the August Primary Election. Primary elections normally result in low voter turnout. The low turnout provides the political insiders with greater power to influence change. (You only need to convince a limited number, and then motivate them to vote). Constitutional Amendment #6 rewrote most of the Missouri Constitution that refers to the Judiciary. Thirty-seven parts were removed, and replaced with 33 new Sections.

Multiple attempts were made to ask Senator Bond about his motivation for presenting the ambiguous language to the voters at a primary election. However, Sen. Bond refused to supply an answer. Lacking any reply from the good Senator, we are left to draw our own conclusions.

Senator Bond, as Governor of Missouri, sold out the citizens of Missouri. He knowingly presented ambiguous language to a limited number of voters in order to destroy democracy.
When the lawyers and judges dominate the selection process and the governor must do what they tell him to do, or they have the authority to do it for him; that is called an oligarchy. No better terminology exists.

Thank you Senator Bond.
We currently have a system in place that is void of accountability; it will eventually lead to corruption, if it has not already done so. Other than an initial retention vote after twelve months in office, and the subsequent retention vote every twelve years; the citizens of Missouri and their elected representatives are left with no means of removing a bad judge, or, God forbid, a group of bad judges. With the court being able to inject so much influence into the process of putting judges on the bench, and our extremely limited ability to remove the bad ones (let alone the fact that we are only permitted to find out about the bad ones that they present to us), this arrangement is in need of reform, not further adoption.

Only Missouri and Nebraska permit the state supreme court to have sole removal authority. (other than retention vote)

Only two judges have ever been removed from the bench by losing retention in a general election. The first was Judge Marion Waltner in 1942. Nothing would indicate that Judge Waltner was a bad judge. It is believed by many that Judge Waltner lost retention only because he had been endorsed by Pendergast. The second judge to lose retention was Judge John Hutcherson in 1992. Three Bar Associations, including the Missouri Bar Association had given Judge Hutcherson bad reviews and the voters listened to the Bar. However, this wasn’t the end of Judge Hutcherson’s role on the Missouri Courts. In 2005 we found Judge Hutcherson on the bench in Camden County. The Missouri Supreme Court, in their infinite wisdom , placed him in Senior Judge status and assigned him the the 26th Judicial Circuit. Did the litigants know about his poor reviews? It wouldn’t matter. Senior Judges assigned by the Missouri Supreme Court are not subject to retention vote. Only the Missouri Supreme Court can remove them. Talk about the ultimate power! 


Think about this: If you read Federalist #78, you will see that the Judiciary is supposed to have neither force nor will. I doubt that we could consider a branch of government, with a 28,000 member army, and a multi-million dollar per year purse, to lack force or will. The current political activity of the Missouri Supreme Court is evidence of that.

The Missouri Bar Association must be separated from the control of the Missouri Supreme Court. The ability to remove bad judges from the bench must be returned to the hands of the elected representatives of the people. (I suggest the Senate.) The Governor’s ability to reject at least one panel of nominees must be restored. Until this is done, the Missouri Plan should not be expanded. If these changes are not enacted in a timely manner, (like YESTERDAY), the plan should be scrapped. Public campaign finance legislation may be a better alternative than that of eliminating the voter, or their representatives, from the process.

The Missouri Plan is supposed to be a method of merit selection. Isn’t it?
What article of merit has what value? Are 5 years of experience as an attorney more valuable than 1 year on the bench? Is being published in a law review of more merit than being a member of a legal organization?

After nearly 70 years, no method of establishing the value of an article of merit has ever been established. We can’t look back and see that a judge with 10 years of experience on the bench in the circuit court made a better judge than an attorney who practiced law for 30 years. Can we?

We can’t look for merit when selecting future judges because no definition of merit was ever established in the past. And they call this “the merit plan”???

Boy Scouts and Girl Scouts earn merit badges. Could you imaging trying to earn a merit badge without defining what it takes?

Additional notes:

Judge Teitleman, a sitting Missouri Supreme Court Judge, is on the Board of Directors of the American Judicature Society (AJS). Is it right to have a sitting judge on the BoD of a society whose main objective is that of removing democracy? –The AJS proudly admits that it is the driving force behind implementation of the plan.
Where did the political bosses like Pendergast go? Why aren’t they still influencing the elections of Representatives and Senators throughout the state? The method of acquiring those positions didn’t change.

