The Adoption and Subsequent Deterioration of
Missouri’s Non-Partisan Plan for Judicial Selection
More accurately entitled “While you were sleeping”
In 1940, the voters of Missouri amended their Constitution in response to a potential, yet unsubstantiated, political takeover of Missouri’s Judiciary by the likes of Tom Pendergast of Kansas City. I say unsubstantiated, as not a single judge was ever removed from the bench due to a partisan decision that was linked to Pendergast.
Fear, as indicated by history, I suggest, was the motivation that enticed the citizens of Missouri to relinquish their right to participate in the selection of those who sit on the bench in our largest cities, and our highest courts. Fear, that nasty little trait of human nature that most often causes us all to maintain the status quo, instead of venturing into the unknown, coerced the voters into giving up their right to have an individual voice in the process of selecting their representatives in the Judiciary, and instead, has produced a method of selection that is void of elected representation, resulting in a process that may only be viewed as an oligarchy.
While the Non-Partisan Plan may have been proposed and adopted with honorable intent, it, like many actions taken as a knee-jerk response to a perceived threat, opened the door for an attack from a different direction.

“You can always amend a big plan, but you can never expand a little one. I don't believe in little plans. I believe in plans big enough to meet a situation which we can't possibly foresee now.”
 –Harry S. Truman

The Non-Partisan Plan, also known as the merit plan, is a little plan that lacks the intricate details necessary to ensure that good judges are not just appointed to the bench, but that only good judges remain on the bench. While it is known as a merit plan, no required merits have ever been established. No minimum qualifications, other than age, exist. Does it really make any sense to place a lawyer on the bench in our appellate courts, when that lawyer has never participated in the appellate process? Experience, not age, must be a basic qualification.
Age: Associate circuit judges are required to be at least 25 years old. Does anyone in their right mind actually consider a twenty-five year old, that more than likely has just finished law school, whose only life experience has been that of a student, to be qualified to have such a dramatic effect on the lives of others? I think not. Only those that have failed to give the position due consideration would consider this anything other than shameful and elitist.
We currently have a plan that was designed to prevent partisanship. In reality, all our plan has done is limit those involved in the partisan process to an elite unelected few. Attorneys, probably the most politically active profession, dominate the selection process. Elections to be on the selection committee are held within the Missouri Bar Association. If the Bar’s majority leans toward one political alliance or the other, the partisan influence is injected at that point, thereby, nullifying the Plan’s intended purpose. I have yet to meet a Bar member that will deny the partisan influence within the Bar.
The following chronological assessment demonstrates the events that have led to the deterioration of the judicial selection process.
When the Non-Partisan Plan was adopted in 1940, the Missouri Bar Association was a benevolent society, established as a voluntary organization, to assist lawyers in Missouri.
In 1944, by Rule of the Missouri Supreme Court, this former voluntary organization became a committee of the Judiciary.
“The Missouri Bar is the official organization of all Missouri lawyers and judges. Established by rule of the Supreme Court of Missouri in 1944, it is the successor of the original Missouri Bar Association, a voluntary organization of lawyers founded in 1880.” –Source: Missouri Blue Book 2007-2008, page 336.

Membership is mandatory for all lawyers and judges in Missouri. This change in the role of the Missouri Bar Association had a dramatic effect on the Bar Member participation in the selection process that was adopted as the Non-Partisan Plan. These Bar Members on the Judicial Selection Committee have now become members of the Judiciary itself.
“Reduced to the plainest terms, judges have no right to pick their successors or colleagues and lawyers have no right to pick their judges.” - Warren D. Welliver, MO Supreme Court Judge, Oct. 28, 1985.
Adoption of the Missouri Bar Association as a committee of the Supreme Court gave the Judiciary both force and will. As the Missouri Constitution is patterned after our U.S. Constitution, it is important to note that the independence of the Judiciary was important to both the Federalists and the Anti-Federalists. Alexander Hamilton, in Federalist #78, emphasized that the Court should have neither force, nor will. This adoption, though not constitutionally prohibited, is offensive to the spirit of the role of our Judiciary.
This subtle, yet significant, change to the selection process went unnoticed, and the Court remained relatively docile for almost thirty years.

In 1970, by Constitutional Amendment, the Missouri Supreme Court was tasked with creating a commission to handle the retirement, removal, and discipline of judges; a proper element of our system of checks and balances, in the House of Representatives.
The Commission for Retirement, Removal, and Discipline of Judges (C.R.R.D.) began operation on January 1st, 1972. This Commission operates under the guidelines set forth in Rule 12.
In 1976, the Missouri Supreme Court created Rule 12.21. This Rule provided a means for hiding complaints filed against a judge from the public, unless the Commission for Removal, Retirement, and Discipline of Judges determined that the complaint had merit, and initiated a formal investigation.

This Commission, made up of two judges, two lawyers, and two gubernatorial appointees, operates behind closed doors. “Secrecy and a free, democratic government don't mix.” –Harry S. Truman

Four, of the six members, must agree before a formal investigation is initiated. Self-policing is not, and never has been, a reliable method of unbiased review. The appearance of a fair and impartial judiciary is an objective of the C.R.R.D., therefore, hiding complaints has the effect of promoting what it is intended to prevent. All complaints, by the nature of the makeup of the commission, are viewed in the light most favorable to the judge. Favor is the result of a lack of independence, and hinders any warranted remedy for an aggrieved party.

When the Non-Partisan Plan was adopted in 1940, the C.R.R.D. did not exist. Complaints filed against a judge were submitted to the House of Representatives. The elected representatives of the citizens of Missouri have the constitutional duty of safeguarding the citizens from, for lack of a better word, bad judges. The House still retains this constitutional check on the Judiciary, though it has remained unexplainably dormant.

“When great and extraordinary powers are vested in any man, or body of men, which in their exercise, may operate to the oppression of the people, it is of high importance that powerful checks should be formed to prevent the abuse of it.” –Anti-Federalist #78

I doubt the C.R.R.D. , given its current makeup and Rules, could be considered by any person of reason to be a powerful check. It must be called exactly what it appears to be; a clearing house for judicial complaints.
1976 also brought about, what I consider to be, the final steps that have led to the currently established oligarchy.
A 1976 Amendment to the Missouri Constitution removed the Governor’s ability to reject the nominees presented by the Selection Committee, and gave the Selection Committee the power to make the selection for the Governor, should he or she fail to make the appointment. Therefore, the Judicial Selection Committee, an elite few unelected representatives, has been granted the power to fill the seats on a branch of the Missouri Government.
I have yet to see the ballot language, or any relevant propaganda, that would have induced the voters to accept this constitutional amendment that removed the Governor’s ability to reject the nominees and place the power of appointment solely in the hands of the selection committee, but I sincerely doubt that the voters would knowingly and voluntarily surrender their democratic and representative form of government had they been introduced to the potential outcome.

Retention Elections lack accountability and only serve as a sham to provide the illusion of voter participation.
Only two judges seated under the Missouri Plan have ever lost in a retention election.
In 1942, Judge Marion Waltner failed to be retained. Though we can never know for sure; the likely cause for the loss was support from Tom Pendergast. This would demonstrate that politics, rather than incompetence or oppressive acts, were the cause. Are politics the proper reason for removing a judge from the bench?
In 1992, three Bar Associations, including The Missouri Bar Association, presented the voters of Clay County with a poor performance review on the part of Judge John Hutcherson. Judge Hutcherson subsequently lost his bid for retention.
As the Non-Partisan Plan currently provides no restrictive disposition for judges that failed to be retained, The Missouri Supreme Court placed Judge Hutcherson in Senior Judge status. As a Senior Judge, Hutcherson was permitted to hear cases on a part-time basis throughout the state. Unfortunately, Camden County needed a judge to fill a seat in the 26th Circuit. The Missouri Supreme Court, in their infinite wisdom, and evidently, with total disregard for the welfare of the litigants, chose Judge Hutcherson to fill that seat. 
From a Missouri Lawyers Weekly article:
“Hutcherson earned the most of any senior judge in the state- $29,000-in fiscal 2005, by working 1,000 hours. He has logged 535 hours so far in fiscal 2006, which ends June 30. Hutcherson has been handling a fairly large caseload since 2004, when Circuit Judge Mary Dickerson died. Since then, Circuit Judge James Franklin Jr. also has become ill and has said he will not run again. The vacancies come at a time when the circuit, which runs from California, Mo., to Lebanon, has had a burgeoning population.”
“Hutcherson, who was a circuit judge in Liberty until he was 56, when he lost an election, signed on as a senior judge about four years later.”
“We're a bargain for the taxpayer, Hutcherson said.”

Is a good deal for the taxpayers really such a good deal for the litigants? Does anyone think that a Judge, whose performance was rated as poor by three bar associations, is likely to become a better judge as he gets older and receives less compensation for his time?

You don’t need to look any further than the lack of dissenting opinions from the appellate courts to recognize that some of our judges are failing to follow the laws. Are these errors of the court a result of incompetence, or are they the result of a malicious act? Either way, given the current cost of an appeal, the lawmakers of Missouri have a responsibility to the voters to ensure that competent and ethical judges not only fill the seats on the bench, but to provide the citizens with powerful checks during their tenure.

The changes, identified above, are the result of implementing a plan that was a knee-jerk response to a perceived threat. The subsequent changes to the initial plan are all the result of adopting a little plan, that, due to the plan’s lack of fail-safe provisions, has resulted in its obsolescence.
Article II, Section 1 of the Missouri Constitution states: “The powers of government shall be divided into three distinct departments--the legislative, executive and judicial…” I present this for your consideration: As the Missouri Bar Association has been adopted as a committee of the Missouri Supreme Court (the judicial branch), and all lawyers are required to be members; is the distinction lost when those lawyers concurrently serve in another branch? It should be noted that the U.S. Supreme Court has no such committees.
By mandating an integrated Bar, our Supreme Court set up a 14 million dollar a year business on the side:  http://www.mobar.org/2f04f47c-0b51-4ed1-b6bb-929ff484ba9b.aspx  (Look at what the Bar spends its money on:  the 44 members of the Board of Governors has a $300,000.00/year travel budget   --  and just held their meeting in the Bahamas!!)  These funds being under the exclusive use, control and determination of the Supreme Court, have no public oversight.  The Clerk of the Supreme Court is the treasurer!

Further:  Article V, Section 5, Rules of practice and procedure--duty of Supreme Court--power of legislature. 

“ The supreme court may establish rules relating to practice, procedure and pleading for all courts and administrative tribunals, which shall have the force and effect of law. The rules shall not change substantive rights, or the law relating to evidence, the oral examination of witnesses, juries, the right of trial by jury, or the right of appeal. The court shall publish the rules and fix the day on which they take effect, but no rule shall take effect before six months after its publication. Any rule may be annulled or amended in whole or in part by a law limited to the purpose.”

The Constitution envisioned the Supreme Court having the ability to establish "rules relating to practice, procedure and pleading for all courts and administrative tribunals" I don't see any reference in our Constitution authorizing them to control the practice of law or mandating that lawyers belong to a committee of the Supreme Court, and generate 8 million dollars in dues each year.
The Missouri Bar Association, a committee of the Missouri Supreme Court, has recently decided to flex its muscle; a demonstration of the force and will of the Court. The Bar allocated $500,000.00 to “educate” the voters on the benefits of the Missouri Plan for Judicial Selection. Does RSMo 115.646 or Article V, Section 25(f) apply? What is the line between educate and advocate?
In conclusion; partisanship, incompetence, and oppression are faults of the judge, and not of those who place them on the bench. While it is important to create a plan for judicial selection that truly does view merit as the basis of qualification, it is equally, if not more, important to recognize that maintaining the status quo must be the least of reasons for judge to remain on the bench.
“Real valor consists not in being insensible to danger, but in being prompt to confront and disarm it.” - Sir Walter Scott
You, our Elected Representatives, have the duty and responsibility to protect the citizens of Missouri. You are our collective voice of reason. The voice of the people has been placed with you, and you have the duty and responsibility to scream at the top of your lungs when the people are in danger.
Faith in our Judiciary, and in all branches of our government, is paramount to the survival of democracy. If we are not only to survive, but to be a leader of the Union, in terms of ensuring a fair and impartial Judiciary, we must take corrective action to restore democracy and proper representation. We cannot continue down the path of noted perils only because we fear the unknown results of change.

We are responsible for developing a method for selection and retention that would more effectively remove partisanship, increase accountability, and leave those selected for the bench less likely to be beholding to any entity.
As a Veteran of the United States Navy, I, like many of my fellow veterans, stand ready to defend my country, and my state, from all actions that seek to destroy the fundamental provisions and spirit of representation provided for in our Constitution.

Respectfully Submitted,


James T. Byrne
