Honorable Members of the Missouri General Assembly:

My name is Thomas M. Walsh and I am a senior partner with the law firm of Sonnenschein, Nath and Rosenthal, LLP.  I am also a founding member of the Better Courts for Missouri coalition.  As an active member of the Missouri Bar, and as an attorney with many years of experience, I am committed to furthering the administration of justice.  It is in that spirit of furthering the fair and impartial administration of justice that I submit this testimony.  
As a partner at a large law firm, I have had a vantage point that allows me to trace legal developments and watch as the Missouri Bar and the judiciary interact.  It is through those experiences that I have come to the conclusion that the Missouri Plan for selecting judges must be modernized.  

Please accept this testimony as my endorsement of efforts to that end.  
Reform is badly needed because the power to select judges has been vested in an insular minority of trial lawyers whose interests do not necessarily represent those of Missouri’s citizens and, in fact, whose interests are often aligned with the even smaller plaintiffs’ bar.  Accordingly, significant amendments are needed to guarantee (1) the organ making judicial nominations is truly accountable for its nominations and (2) the process by which judges are nominated and appointed is subject to the same open records laws that apply to the rest of Missouri’s state entities.
1.  Accountability

The principle concern of any provision granting power to nominate and appoint judges must be to balance accountability with the need to avoid tyranny.  
John Adams, the drafter of the Massachusetts Constitution, our nation’s first Constitution, arranged it so that the power of nomination resided with the chief executive officer of Massachusetts.  In that way, a single individual would be responsible for defending the selection.  
That process guaranteed accountability, because the single individual’s desire or tendency to appoint close friends or unqualified applicants would be diminished by the fact that he would eventually have to defend the nomination in public.  The recent nomination of Harriett Miers by President Bush is evidence that the chief executive is often placed in the difficult position of having to withdraw a nominee that is viewed by the public as either unqualified or the benefactor of nepotism.  

The Massachusetts model eventually served as the basis for the federal “Advice and consent” clause, wherein the Senate serves as a “check” on the chief executive’s nominating power, and thus ensures tyranny or manipulation of the judiciary is always kept at bay.  Specifically, though a single individual was given the power to nominate, the power of the Senate to ultimately vote on that nomination served as a safeguard against “renegade” appointments.   
The Missouri Plan is significantly different from the original Massachusetts model, and from the federal model of judicial appointments, but we believe the first principles are equally applicable here.  That is, we believe the bulk of the responsibility for the judicial nomination should belong to as few people as possible, and preferably the chief executive.  So long as a representative body is able to check this nomination, the danger of tyranny is minimized.  

In Missouri, these goals would be achieved by removing the Chief Justice of the Supreme Court from the Appellate Judicial Commmission, on the basis that it is tyrannical for a member of the judiciary be choosing their colleagues and successors, and replacing the Chief Justice’s position on the Commission with a Commissioner appointed by the chief executive. 

2.  Openness
There is significant danger in allowing the power to nominate and appoint judges to take place in absolute secrecy, as is currently the practice in Missouri.

Alexander Hamilton defended the public nature of the federal nomination and confirmation process by contrasting it with the secret councils he had seen acting in New York.  As Hamilton stated, secret meetings on this important subject would result in a “a conclave in which cabal and intrigue will have their full scope. . . . [T]he desire of mutual gratification will beget a scandalous bartering of votes and bargaining for places.”
In the absence of a public process, members of the Appellate Judicial Commission, or members of the judiciary itself, may be tempted to indulge in deals appeasing their special interests, whether those be political, parochial, religious or cultural.  Real scrutiny is necessary in order to avoid such a scenario.  Such scrutiny would be provided by application of Missouri’s already existing open records laws to the process for nominating and appointing judges.  Of course, exceptions should be made for sensitive information relating to national security or criminal backgrounds and the like, but we trust you have sufficient expertise at your disposal to resolve these issues and make the necessary exceptions.

In closing, we hope you will consider these suggestions and move toward improving the Missouri Plan for selecting judges so that it guarantees a fair and impartial judiciary.

Signed:

