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Center for the Rule of Law              Honorable Ronald A. Cass
Chairman
February 4, 2008
Honorable Members of the Missouri General Assembly

I write to you as someone who has spent decades studying, writing about, and participating in the process of improving the judiciary and especially the selection of our judges.  I have been a legal scholar and teacher for more than three decades and spent 14 years as a law school dean.  I have served on state judicial selection committees and have participated in the process of evaluating, recommending, and considering nominees to the bench.  In addition, I have gone through the process of presidential selection and confirmation to appointive office myself.  As you can see from the attached résumé, I am deeply invested in the quality of our legal system and of our judges.

As I understand the current system in Missouri (the Missouri Plan), judicial nominations are made by a commission that includes representatives from the Court (the Chief Justice), the organized bar, and individuals selected by the Governor.  While this system doubtless was thought by many who supported it to be a means for obtaining input from experts, it has several flaws.  

One critical flaw is that the current appointment system gives exceptional weight to the representatives of the Bar, who inevitably have personal stakes in the identities and attitudes of the individuals selected.  Although it is common to have nominees scrutinized by members of the Bar, this is typically done in an open manner and generally in the form of advice to either the selecting officer or to the entity that confirms that selection.  When the advice is given in that form, it can be subject to public scrutiny, to critical evaluation, and to counterbalancing testimony from other sources, including other members of the Bar.  
The Missouri Plan unfortunately provides no such public check on the advice given by members of the Bar and no likely corrective if the members chosen to the commission represent a particular bias of certain elements of the organized Bar.  In other words, the current system does not provide the sort of check on self-interest that comes with selection by an elected official who is accountable to the public or that follows from greater openness.  
The same problem attaches, to a lesser degree, to the inclusion of a judge among those making the judicial selection.  While judges do not have the same sort of self-interest as practicing members of the Bar, judges inevitably do have views on particular attributes of judges – and almost inevitably prize attributes that most closely resemble how they see themselves.  Having many judges advise a selecting authority on judicial selections might be thought to help promote continuity on the courts (though that is better done through rules that bind judges to follow the law).  Yet having one judge on the selection panel will prejudice selection toward whatever model of judging that particular judge favors.  This bias, like that of the bar, will not be subject to public accountability or to public correction under the current Missouri Plan.
The Missouri Plan needs to be changed to make the appointing officer (or selection body) accountable through election or otherwise – and that accountability should come with a broader mandate than merely judicial selection.  The founders of our nation and framers of our Constitution understood that point, making the Chief Executive solely responsible for judicial nominations.  That is the first change I would recommend.

The Missouri Plan also needs to be changed to make the advice given by members of the Bar and the judiciary more transparent.  This change is especially critical if the composition of the selection body continues to produce a significant risk of bias toward views of those who have greatest professional self-interest in this process.
I urge you to update these elements of the Missouri Plan.
Sincerely,
Ronald A. Cass
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