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STATEMENT OF WILLIAM GEORGE ECKHARDT ON PROPOSED CHANGES TO THE MISSOURI PLAN FOR APPOINTING JUDGES

PRESENTED TO THE HOUSE GENERAL LAWS COMMITTEE

Mr. Chairman:

My name is William George Eckhardt.  Currently my position is Teaching Professor at the University of Missouri-Kansas City School of Law where I had the privilege of returning from military service to my family roots in legal education.  For the past fifteen years, I have participated in the preparation of future legal leaders for Missouri—a task which is both a high calling and a great responsibility.  I am a retired thirty-year Regular Army Colonel in the Army Judge Advocate General’s Corps where I provided legal services, litigated in federal and military courts, and taught military law.  I am an Honor Graduate of the University of Virginia School of Law, and a member of the Bars of the Commonwealth of Virginia and of the United States Supreme Court.

Respect for the Rule of Law and confidence in our courts is one of the most important foundational blocks in our political life.  How judges are selected and retained is a public policy issue of first importance.  Our respected and much emulated Missouri Nonpartisan Court Plan is some sixty-seven years old and in great need of updating.  Recognition of the need for reform and a call for action began a year ago with the 2007 State of the Judiciary Address on January 10, 2007 by Chief Justice Michael A. Wolff. The Chief Justice wanted to enhance the Court’s accountability to the public in the judicial retention part of the equation.  He noted the need for timely critiques of information from more than just lawyers but from non-lawyer jurors, litigants and court staff.  He, in essence, publicly admitted the retention prong needed reforming and issued the first call to open up the system.


As the judicial reform process began, I quickly discovered that this issue had both a public and a private face.  Respected and articulate Missouri lawyers repeatedly told me that the judicial selection and retention system needed to be modernized but that they would not become involved because “it would not be good for business.”  Currently, I find that a majority of the Missouri lawyers with whom I have spoken say that the system needs updating but will not say so publicly because of professional pressure which is quite intense.  I have been a public servant all my life and I feel strongly that such public policy issues need to be addressed. Hence my involvement. Judicial selection reform need not be a partisan political issue.  Many of us are doing our best to keep it non-partisan and from unnecessarily harming the reputation of our hardworking, underpaid dedicated judiciary.

In any technical public policy debate, there needs to be some factual basis.  Therefore, our first task was to prepare a “White Paper” that could be used as a reference point.  In August of 2007, I co-authored—along with John Hilton—“The Consequences of Judicial Selection: A Review of the Supreme Court of Missouri, 1992-2007.”  This Paper—which, Mr. Chairman, I request be attached as an Appendix to this Statement—discusses the Missouri Nonpartisan Court Plan and proposed reforms.  It then discusses—in non-lawyer language by subject matter—the important judicial decisions from 1992 to 2007.  The appendices include biographical and appointment information regarding the Supreme Court Justices.

This Paper is purposely descriptive and not argumentative.  Its purpose is to describe--not critique or persuade.  Any fair case examination shows that shifts occur in the Court’s jurisprudence following changes to its composition.  Citizens may either approve or disapprove but judicial selection has consequences.  We found that the current trend is:


--to relax tort law causation requirements


--to move toward a more liberal approach to state and constitutional law                                   


--to accord less deference to the legislature and to precedent


--to expand venue rules and statute of limitations


--to relax traditional contract law


--to overturn death sentences for ineffective assistance of counsel and pre-trial publicity

--to overturn criminal convictions for insufficient evidence

Once again, the purpose of this Paper is NOT to Court bash but to demonstrate the obvious—judicial selection has consequences.


Judicial selection cannot ever be apolitical.  Yet we must have an open system of merit selection that emphasizes professional qualifications and quality control within a democratically accountable process.  There are several goals that I respectfully suggest should guide your process.

A. Update our Missouri Plan

Missourians are justifiably proud of their Missouri Plan.  The words “Missouri Plan” have become synonymous with merit selection.  However, some two-thirds of the states that followed our lead have a much more open and politically accountable judicial selection system.  Throughout this process the frame of reference should be the national standards for judicial selection of the American Judicature Society.  Any reform should be an update and not a revision of our Missouri Plan.

B. The Sunshine Law should apply.

Missouri has had its Sunshine Law since 1973.  Our citizens expect important governmental processes to be open and accountable.  The Sunshine Law gives the public confidence that appropriate procedures exist and have been followed.  Deliberation can be closed when appropriate and necessary. The more current theory and law of our Sunshine Act should trump a 1972 preexisting court rule.

C. Judges should not select judges.

As recognized by the American Adjudicature Society, the obvious conflict of interest in having a sitting judge select a member of their own court should be corrected.  This is a classic example of an outmoded provision that cries out for reform.

D. The Commission should be non-partisan and politically accountable.

The Commission should be as balanced and non-partisan as possible.  Both lawyers and laypersons should be used.  Serving lawyers should represent a cross-section of the Missouri Bar and be diverse and politically accountable.  They should be appointed by politically accountable entities.

E. The Legislative Branch should be included in the process.

The Legislative Branch should be included in selecting the members of the Commission or in confirming judges.  If the right balances can be struck, the retention problem should be eliminated with a lifetime appointment with an appropriate retirement age provision. If retention is still part of the equation and if there is a situation where retention of a judge is in genuine dispute, that dispute is far better handled by a well run judiciary committee and not in a tumultuous election. In such cases, retention should be handled by the legislature. Legislative and appropriate Executive involvement are necessary for political accountably.

Thank you for your kind attention.  Our citizens are entitled to and our Courts need a respected, reliable, merit selection system for selection and retention of judges.  Your efforts in this regard are appreciated.
