Feb. 24, 2008

The Honorable Tim Jones

Chairman

Missouri House General Laws Committee

201 West Capitol Avenue

Jefferson City, MO 65101

Dear Representative Jones,
My name is Kris Kobach and I am a law professor at the University of Missouri-Kansas City School of Law.  Prior to joining the UMKC faculty, I graduated from Harvard College, then obtained a Masters and Doctorate in Political Science from Oxford University as a Marshall Scholar, and finally earned my J.D. from Yale Law School.  I have been a professor of law since 1995.  During 2001-03, I took a leave of absence to serve as White House Fellow and Counsel to U.S. Attorney General John Ashcroft at the U.S. Department of Justice.
I write to support ongoing efforts to reform the Missouri Plan for selecting judges. 

A major flaw in the Missouri Plan, in its current form, is that it provides an undue level of input from the Chief Justice and the attorney-members of the Appellate Judicial Commission – the commission that provides the governor with a list of nominees from which he must select a judge.  In short, the highest ranking member of the entire legal profession sits in a position of undue influence over other members of that same profession.  

The method of judicial selection would be much improved in Missouri if the other branches of government were given a role in the process, and political accountability were consequently increased.  Historical experience has shown that the “federal model”—that of executive appointment, followed by Senate confirmation—is a far superior method of selecting judges.
Alexander Hamilton best described the advantages of this model in Federalist No. 76.   Hamilton explained that the executive’s political accountability would ensure care in selection, and he further maintained that the possibility that the Senate would reject the executive’s choice would weigh heavily upon on any nomination:

“The possibility of rejection would be a strong motive to care in proposing. The danger to his own reputation, and, in the case of an elective magistrate, to his political existence, from betraying a spirit of favoritism, or an unbecoming pursuit of popularity, to the observation of a body whose opinion would have great weight in forming that of the public, could not fail to operate as a barrier to the one and to the other.”

In short, Hamilton surmised that Senate confirmation “would be an excellent check upon a spirit of favoritism in the President, and would tend greatly to prevent the appointment of unfit characters…”  Plainly the two centuries that this system has been in operation have proven Hamilton correct.
In short, Missouri’s method of judicial selection could be vastly improved to increase the level of public trust in Missouri’s judicial branch.  The federal model is superior in terms of identifying excellent judges.  In particular, Senate confirmation is an aspect of the federal model that should be incorporated into any reform.
Sincerely,
Kris W. Kobach
